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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on June 
13, 2008 has been entered. Applicant amended claims 10-17, canceled claims 18-20, 
and added claims 35-44. Claims 10-17 and 35-44 are pending. Cancellation of claim 
20 rendered the previous 35 USC 101 and 112 rejections moot. 



Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement 
thereof, may obtain a patent therefor, subject to the conditions and requirements 
of this title. 

Claims 38-44 is rejected under 35 U.S.C. 101. 

Referring to claims 38-44 . Claims to computer-related inventions that are clearly 
nonstatutory fall into the same general categories as nonstatutory claims in other arts, 
namely natural phenomena such as magnetism, and abstract ideas or laws of nature 
which constitute "descriptive material." Abstract ideas, Warmerdam, 33 F.3d at 1360, 31 
USPQ2d at 1759, or the mere manipulation of abstract ideas, Schrader, 22 F.3d at 292- 
93, 30 USPQ2d at 1457-58, are not patentable. Descriptive material can be 
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characterized as either "functional descriptive material" or "nonfunctional descriptive 
material." In this context, "functional descriptive material" consists of data structures and 
computer programs which impart functionality when employed as a computer 
component. (The definition of "data structure" is "a physical or logical relationship 
among data elements, designed to support specific data manipulation functions." The 
New IEEE Standard Dictionary of Electrical and Electronics Terms 308 (5th ed. 1993).) 
"Nonfunctional descriptive material" includes but is not limited to music, literary works 
and a compilation or mere arrangement of data. Both types of "descriptive material" are 
nonstatutory when claimed as descriptive material per se. Warmerdam, 33 F.3d at 
1360, 31 USPQ2d at 1759. When functional descriptive material is recorded on some 
computer-readable medium it becomes structurally and functionally interrelated to the 
medium and will be statutory in most cases since use of technology permits the function 
of the descriptive material to be realized . Claims 38-44 recite a "data analyzer" which is 
directed towards software not embodied in a medium. 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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Claims 10-14, 35, and 37-38 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Gross (US 2004/0267604). 

Referring to claim 10. Gross discloses a method in a computer system for 
assisting users in selecting items to order, comprising: 

determining, for each of a plurality of items, a score reflecting the extent to which 
the respective item has been ordered by customers who have been determined to 
commonly order items promptly after they become available, each score corresponding 
to a respective item (Gross: abstract, figure 3a, and paragraph 26); 

incorporating information pertaining to said scores into item detail pages of an 
electronic catalog that provides functionality for customers to browse and place orders 
for items, said information being sufficient to enable customers to compare at least 
some of the items in terms of an extent to which such items have been order by 
customers who commonly order items promptly after they become available (Gross: 
paragraphs 93 and 202 disclosing identifying "trendy" items popular with early adopters 
and cataloging them in a search engine). 

Referring to claims 11-14. Gross discloses a method including an indication of 
the score for an item in an item detail page for the respective item including a range and 
relationship to scores for additional items (Gross: paragraph 86 disclosing scores for 
items within a search engine). The examiner submits that a search engine is a type of 
electronic catalog providing details about items searched by a user with relevance 
scoring (i.e. relationship to other items). See also paragraphs 43 and 191 of Gross. 
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Referring to claim 35. Gross further discloses a method comprising generating 
each score such that it negatively relates to the amount of time that has elapsed since 
the respective item became available for ordering (Gross: paragraph 26 disclosing 
measuring a prevalence rate at a first time after introduction of an item). 

Referring to claim 37. Gross further discloses a method comprising used said 
scores to selected a subset of items that represent early adopter selections, and 
incorporating information into corresponding item detail pages identifying each item in 
said subset as an early adopter selection (Gross: paragraphs 76-80 disclosing 
identification of "trendy" items). 

Referring to claim 38. System claim 38 is rejected under the same rationale set 
forth in the method claim containing similar limitations. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 

Claims 15-17, 36, and 39-44 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gross (US 2004/0260600) in view of Walker (US 6,049,778). 

Referring to claims 15-17 and 40. Gross discloses all of the above as noted 
under the 102(e) rejection but does not expressly discloses a medium where a score is 
determined for an item that positively relates to the item's price. Walker discloses a 
medium including a score positively related to the item's price (Walker: abstract and 
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figures 3-7). The examiner notes that Walker discloses rewards for early adopters that 
positively depend upon the cost of the item they purchased and when the item was 
purchased. It would have been obvious to one of ordinary skill in the art at the time of 
applicant's invention to have modified the method of Gross to have included scaling a 
score in a manner that causes to positively relate to the item's price, as taught by 
Walker, in order to provide early purchasers with incentive to buy the product early in 
the life cycle of the product and thereby promote the product (Walker: column 4, lines 4- 
15). Gross further discloses indicating a range for an item's score (see at least 
paragraph 86). Displaying a percentile or numerical range for a score of an item on a 
web page is non-functional descriptive material. Where the printed matter is not 
functionally related to the substrate, the printed matter will not distinguish the invention 
from the prior art in terms of patentability. The critical question is whether there exists 
any new and unobvious functional relationship between the printed matter and the 
substrate- In re Gulack, 217 USPQ 401 (Fed. Cir. 1983), In re Ngai, 70 USPQ2d (Fed. 
Cir. 2004), In re Lowry, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP 2106.01 II 

Referring to claims 36, 39, and 41-44. Claims 36, 39, and 41-44 are rejected 
under the same rationale set forth above in the rejection of claims 10-14 and 15-17 
containing similar limitations. 

Response to Arguments 

Applicant's arguments with respect to claims 10-17 and 35-44 have been 
considered but are moot in view of the new ground(s) of rejection. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JASON B. DUNHAM whose telephone number is 
(571)272-8109. The examiner can normally be reached on M-F, 8-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeff Smith can be reached on 571-272-6763. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Jason Dunham/ 
8/26/08 



